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QUESTION 1


The first issue is whether or not the will was revoked by the marriage or did the codicil revive the will. You could also argue incorporation of an existing document by reference. While your conclusion does not matter, the Kansas Court of Appeals found that the will was valid because of a codicil executed after the marriage (Estate of Wells, 983 P.2d 279 (1999)). 


The next issue is the "if then" condition for distribution to the 3 children. The deaths were not close together. Does that mean the property goes by intestate succession? If you are in South Carolina, all 4 children share. (Estate of Blankenship (South Carolina Court of Appeals 1999).


The estate is large enough so that an estate tax return will be necessary. You do not need to prepare the 706, but you need to recognize the problem.


You have some regular bills and an e-mail address. You need to give notice. You could e-mail the guy with the claim form as a PDF attachment. 


QUESTION 2 


The first issue is was the trust revoked. I do not think so. However, the important point is the argument. The case is One Valley Bank v. Hunt 516 S.E.2d 516 (W. Va. 1999)


The next issue is who gets the car and tea service. While you have 3 witnesses, one is related to a beneficiary. As California only needs 2 witnesses, you should be able to argue around it. That is, if the trust was revoked.


The gift to the great grandchild brings up the rule against perpetuities. It is probably a void gift.


St. Swithans becoming St. Cyrils raises the issue of cy pres. What did Mary want? What has changed? [St. Cryil (c310-386) was Bishop of Jerusalem and attended the Council at Constantinople in 381 where the Nicene Creed and orthodoxy triumphed and Arianism was finally condemned. His feast day is March 18. There is a St Swithans in East Grinstead Sussex, England. I could find nothing else. ]


�
QUESTION 3


Herbert and Wilma have a large estate, much larger than they think it is.


The difference between the $4 million that Herbert thinks his share of Acme Widget is worth is a lot different than the $20 million it is actually worth. Herbert will get $10 million in cash. That makes the estate plan different. Five million is not enough provide for all 6 children. Twenty million would provide more than three million (before taxes) for each child. 


The part of the trust going to Phillip needs a spendthrift trust to protect his assets from the husband. Phillip should not get principal until the trial is over and probably 10 or 20 years after that time. (A judgment is good for 10 years before it has to be renewed.) An alternative would be to purchase an annuity. That would cut out a gift to Grace.


Before the public offering, Bill would be a candidate for a special needs trust. Now with the amount of money available, getting him off public benefits is a possibility. A Charitable Remainder Trust would give the estate a charitable deduction and help Bill. There is also the possibility of an action by Sean for child support. If Sean is getting any type of public assistance, the local DA will be after Bill. 


Documents. The first thing you need is a waiver of the conflict of interest between Herbert and Wilma. (This is the most important document.) They will need a trust to minimize estate taxes. The trust will need exemption equivalent and QTIP trusts to make sure that the surviving spouse does not cut out the deceased spouse's children. You may want to write the QTIP and Exemption Equivalent distribution clauses so that the children are treated equally no matter who gets the property from the surviving spouse's trust. Bill and Phillip will need to be the beneficiaries of specially designed sub-trusts to take care of their particular situations. Delaying distribution to them is a possibility. There are other possibilities as discussed below. There are also the normal powers of attorney, transfers to trust, wills and deeds to do. 


Other things. The question is very open ended. The more you know about estate planning, the more options there are to minimize estate taxes and to get the results Herbert and Wilma want. You would want to discuss direct gifts to grandchildren, use of the $10,000 exclusion, setting up accounts to pay for the grandchildren's college. There are also methods to make the estate property look smaller than it actually is. Setting up a family limited partnership with some of the children holding minority interests can reduce the fair market value of the estate's interest.





