FINAL EXAMINATION


FALL 1999


3 questions 240 minutes


But let justice roll down like waters and righteousness like an ever-flowing stream. Amos 4:24





For all questions, jurisdiction is California, a community property state but otherwise using UPC.





QUESTION 1


You have been appointed a Superior Court Judge in a rural court. You have the probate calendar and are the only judge with any experience in probate. The case of James West v Megabank et al has been submitted to you on a stipulated record.


In 1980, James West executed a will and established a revocable living trust The trust was in the standard form, giving James the power to revoke or amend the trust at any time. The trust provided that after James’s death, his sister, Bertha, was to receive as much of the trust income as the trustee decided was necessary for Bertha’s Health, Education, Support and Maintenance. At Bertha’s death, the corpus was to be distributed to the children of James’s brother Nathaniel. James deposited $1000 with Megabank in the name of the trust and named them trustees. The trust states: “The trustee shall have the power to invest and reinvest the trust estate in every kind of property, real, personal, or mixed, and every kind of investment, specifically including, but not by way of limitation, corpo�rate obligations of every kind, stocks, preferred or common, shares in investment trusts, investment companies, mutual funds, mortgage participations, life insurance policies on the life of any beneficiary that men of prudence, discretion, and intelli�gence acquire for their own account, and any common trust fund administered by the trustee.” 


The trust has an exculpatory clause that reads: “No trustee shall be liable to any person interested in this trust for any act or default unless it results from the trustee's bad faith, willful misconduct, or gross negligence.”


At 11:00 p.m. on August 4, 1990, while in Newport Beach, James executed a typewritten codicil to the 1970 will changing the recipient of a railway passenger car (a type of car railroad people called private varnish) he owned from a Dr. Loveless to Artimis Gordon. The witnesses were 2 people present during his weekly poker game. [The players said that it really was a weekly course in probability and statistics.]


James died 2 weeks later. The estate is valued at ten million, of which 80% is Javasoft stock. James apparently had used all of his investment money to purchase Javasoft stock. The will stated that “I have great confidence in Javasoft and the management. My trustee should retain my shares in this company for the most part.”


Since 1990, Megabank, believing that having 80% of the trust property in one stock was unwise, diversified. At the present, only 25% of the trust is in Javasoft stock. However, if the Javasoft stock had been retained, the trust would be worth twenty million and not the fifteen million it is now worth. 


Bill Valves, one of two witnesses to the codicil was born in Boston at thirty minutes past midnight on August 5, 1972. The other witness, Colin McGregor is married to a sister of Artimis Gordon.


Dr. Loveless claims the codicil is void because it was not properly witnessed. Bertha (1) seeks to terminate the trust due to Megabank’s gross mismanagement and (2) recovery of five million for breach of trust. Megabank has filed a cross-complaint seeking authorization to sell all Javasoft stock.


Decide the case and write the opinion.


�
QUESTION 2





William and Mary visit your office on Monday morning. They want an estate plan. William works for the federal government and Mary is a schoolteacher. They describe their estate as follows: A home worth $350,000 with a $200,000 mortgage, Mary’s tax deferred account under IRC 403(b)(7) with a current value of $400,000, investments worth $300,000, and automobiles and other items worth $20,000. William has a retirement plan with $80,000 in it. If he retires in 5 years at age 60, he will receive $35,000 a year for life and, if Mary survives him, she will receive $30,000 a year. Unless there are minor children, the government pension will stop on the death of William and Mary.


William and Mary have 3 adult children. The eldest, a daughter, is with a software company that just went public. She has stock worth “millions” and no other assets. The middle child, a son, is a lieutenant in the Navy currently stationed at Newport News Virginia. The third, a son, has been diagnosed with schizophrenia and is in Metropolitan State Hospital. 


William and Mary also inform you that they insist on leaving some sort of charitable gift to help train youngsters to play Roque. They also comment that croquet does not require the knowledge of mechanics nor the finesse that Roque does. At the time, you do not understand this statement.


After the interview, you check the Internal Revenue Code and learn that IRC 403(b)(7) accounts are similar to 401(k) and IRA accounts. You also learn that Roque is a variation of Croquet played on a clay court with concrete curbs that can be used like the bumpers of a pool table. However, you are unable to find anyone teaching the game to youngsters.


As you discuss the estate plan for William and Mary with your assistant, she realizes you that William’s name is familiar and that one of her girlfriends knew William. She has not seen the girlfriend lately, but has heard that the girlfriend has a child and that William is the father.


What ethical problems do you have and what do you do about them. Who can or must you tell about the child?


Assuming the ethical problems can be solved, describe the proposed estate plan, the documents to be prepared and any particular clauses to be in the documents. Who you would recommend to be named to perform the tasks in the various documents and who would you name as successor’s if the primary people cannot act? Give reasons for your recommendations.


Describe what you would do to provide for the charitable purpose and any problems with it.


�
QUESTION 3 (really a 3 part question)





On Friday afternoon, Mary comes to your office. She has questions about the estate of her parents Ian and Sylvia, her stepmother Barbara and her grandmother Caroline. 


Mary is the sole income beneficiary of a trust set up by Ian and Sylvia and a separate trust set up by Caroline. Mary and her two brothers are the remainder beneficiaries of the trust set up by her parents. The Docetic Broadcasting Network is the remainder beneficiary of the trust set up by Caroline. East Santa Ana Bank is the trustee of both trusts. The trust says that the trustee can invade the trust principal to provide for the maintenance, comfort, support and happiness of the income beneficiary. Mary says she needs the income from both trusts and $5,000 a year from principal to be happy. 


Ian and Barbara (Mary’s stepmother) set up a revocable living trust. It was funded with blackacre, worth $1.5 million. It was Ian’s separate property, received from his parents after Sylvia’s death. It had been transferred to Ian and Barbara as joint tenants before it was transferred to the trust. Barbara has 4 children by a previous marriage. There are no children of the marriage between Ian and Barbara. Ian died in 1992 and Barbara died in 1999. Mary and Jack (one of Barbara’s children) are co-trustees of the Ian and Barbara trust. The distribution is supposed to be in equal shares to the 7 children (3 of Ian, 4 of Barbara). 


Mary gives you a photocopy of a paper that Jack found with Barbara’s papers. It is entitled “First Amendment to Trust” and it reduces the share of Tim, Mary’s brother, and increases the share of Steve (Jack’s brother). The signature page has never been found. Jack has filed a petition for instructions under Probate Code §17200. Attached to the petition is a declaration that Kay (Jack’s sister) saw a signed signature page. Kay dislikes Tim. Steve and Tim are friendly and Steve is willing to sign a declaration that he does not want the court to find the amendment was effective.


After Ian’s death, Barbara purchased 4 single-family homes as rental property with some insurance money. The homes are in the “generals” tract of Buena Park. The property on Patton is free and clear, the properties on Grant, Sherman and Puller have loans to 75% of their value. Each property is worth $300,000. Barbara creates a revocable living trust and transfers the properties to the trust. The beneficiaries are her 4 children. Two months later Barbara deeds the Grant, Sherman and Puller properties to herself as trustee. She then deeds the Grant property to Jack, the Sherman property to Kay and the Puller property to Steve. A month later Barbara deeds the Patton property from herself to Zoe. Early in 1999, Barbara died. There is no deed from Barbara as trustee to herself as an individual. Except for these deeds, Barbara made no taxable gifts during her lifetime.


From what trust should East Santa Ana Bank take the $5,000 per year to pay to Mary and why? What, if anything, should be done before the distribution is made?


If you file a motion to dismiss the petition, should the court grant or deny it and why? Is the amendment valid or void and why?


What property was in Barbara’s trust and who gets it? Which deeds, if any are valid? Are there any gift and estate consequences of Barbara’s transactions?
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